
STATE O[' NEt{ YORK
STATE TN( CO}TIfiSSION

In the Matter of the Petition

o f

Marano Lounge, Inc.

for Redetermination of a Deficiency or a Revision

of a Determination or a Refund of

Sales & Use Tax

under Article 28 & 29 of the Tax Law

for  the  Per iod  12 / l /73  -  7L /30 /76 .

AIT'IDAVIT OF I{AIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Department of Taxation and Finance, over 18 years of age, and that on the

14th day of November, 1980, he served the within notice of Decision by nall upon

ltarano Lounge, Inc., the petitioner j.n the within proceeding, by enclosing a

true copy thereof in a securely sealed postpaid $rrapper addressed as follows:

Marano Lounge, fnc.
257 W. 116th Sr .
New York, l{Y 10026

and by depositing same enclosed in a postpaid

(post office or official depository) under the

United States Postal Service withio the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner.

Sworn to before ne this

14th day of November, 1980.

properly addressed wrapper

exclusive care and custody

of New York.

addressee ie the pet i t ioner

is the last known address

i n a

of the

herein

of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

Marano lounge, Inc.

of the Pet i t ion

o f

AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Sales & Use Tax

under Article 28 & 29 of the Tax Law

for  the  Per iod  12 / l /73  -  t l /30 /76 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

14th day of November, 1980, he served the within not ice of Decision by mai l  upon

Sidney Weiss the representat ive of the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Mr .  S idney  Weiss
Rosenshein, Ne$rman & weiss
61 Broadway
New York, NY 10006

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of  the representat ive of  the pet i t ioner .

Sworn to before me this

14th day of November, 1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 14, 1980

Marano Lounge, fnc.
257 t t l .  116th St.
New York, NY 10026

Gentlemen:

Please take not ice of the Decision of the State Tax Conrmission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to sect ion(s) IZZ of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be instituted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be cormenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the conputation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TN( CO}'MISSION

cc: Pet i t ioner 's Representat ive
Sidney l./eiss
Rosenshein, Ner*man & Weiss
61 Broadway
New York, NY 10006
Taxing Bureaur s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

MARANo L0UNGE, INC.

for Revision of a Deterninat ion or for Refund
of Sales and Use Taxes under Art ic les 28 and 29
of the Tax Law for the Period December 1, 1973
through November 30, 7976.

I^lhether the results of

using a markup of purchases

addit ional sales and use tax

a f ie ld audit  performed

method of audit  properly

l i a b i l i t y .

FINDINGS OF FACT

DECISION

by the Audit  Divis ion

re f lec ted  pe t i t ioner '  s

Pet i t ioner ,  Marano lounge,  Inc . ,  257 West  116th  St ree t ,  New York ,  New

York 70026, f i led a pet i t ion for revision of a determinat ion or for refund of

sales and use taxes under Art ic les 28 and 29 of the Tax Law for the period

December  1 ,  1973 th rough November  30 ,1976 (F i le  No.  20445) .

A smal l  c laims hearing was held before Judy M. Clark, Hearing Off icer,  at

the off ices of the State Tax Commission, Two l{or ld Trade Center,  New York, New

York ,  on  November  30r  7979,  a t  9 :15  A.M.  Pet i t ioner  appeared by  S idney  Weiss ,

CPA. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Samuel J.  Freund,

E s q . ,  o f  c o u n s e l ) .

ISSUE

1. 0n July L5, 1977, the Audit  Divis ion issued a Not ice of Determinat ion

and Demand for Payment of Sales and Use Taxes Due against Marano Lounge, Inc.

for the period December 1, 1973 through November 30, L976 in the amount of

$7 ,422.44  tax  p lus  pena l t ies  and in te res t .  The Not ice  was issued as  a  resu l t

o f  a  f ie ld  aud i t .



- 2 -

2. Pet i t ioner executed a consent extending the period of l imitat ion for

assessment  to  Decenber  20 ,  7977.

3. In the performance of the audit ,  the Audit  Divis ion examined current

purchase invoices in the month of November, 7976 and marked up the purchases

to their  current sel l ing pr ices. An addit ional charge of 10$ per dr ink was

added to sel l ing pr ices for vodka and gin to compensate for ju ices used in

such dr inks. The Audit  Divis ion determined, a 239 percent markup on l iquior

purchases based on a 7 /8 ounce serving per dr ink and a 15 percent.  al lowance

for spi l lage. A markup of 2I3 percent was determined on bott led beer purchases

using the same month and current sel l ing pr ices. No spi l lage al lowance was

made on the beer markup. A markup of 34 percent was determined on cigarette

purchases for the month of October,  7976. The Audit  Divis ion appl ied these

markups to the appropriate purchases for the audit period to determine taxable

sa les  and add i t iona l  tax  due thereon o f  $7 ,4O1.74.

Use tax  o f  $20.70  on  the  purchase o f  f i xed  assets  i s  no t  a t  i ssue.

4. The Audit  Divis ion was unable to ver i fy the exact amount of pet i t ioner 's

taxable sales or sales tax because pet i t ioner 's cash register tapes were not

avai lable for audit .

5.  Pet i t ioner contended that because of the necessity of r ig id controls

in an absentee-owned business, al l  the sales made were properly reported.

Daily sunmary sheets were prepared by employees showing the amount of cash

taken in,  register readings and inventory consumed during each shif t .  Pet i t ioner

further contended that upon veri f icat ion by the manager,  the cash register

tapes were destroyed and dai ly sheets retained for monthly summation.

Petitioner also contended that the inventory consumed was compared to the

amount of sales that should have been generated with reasonable al lowances for

sel f-consumption and dr inks given away and that any shortages of projected
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sales r /ere accountable by the employee.

these internal controls was suff ic ient

taxable sales reported.

6. Management al lowed 5 percent of

and drinks given away.

Pet i t ioner argued that the use of

evidence of the correctness of i ts

bar inventory for personal consumption

7. During the period in issue, pet i t ioner served a 1 ounce port ion of

the better brands of l iquor and a 1| ounce port ion of cordials.  Pet i t ioner

served 7/B ounce port ions of bar brand l iquor and such brands were usual ly

sold at 2 for 1 sel l ing pr ice. Addit ional charges for orange juice which were

included in the audit results for gin and vodka drinks were applicable to

vodka dr inks only and the addit ional charge of 10C was appl icable to the

drinks which were sold 2 fox the pr ice of 1.

Pet i t ioner submitted a schedule which revealed a l iquor markup of 201.5

percent.  The markup was computed using the above serving sizes and the sel l ing

prices in effect at  the t ime of the audit .

B. Pet i t ioner submitted sel l ing pr ices appl icable pr ior to a pr ice

increase in August,  1976. No evidence was submitted to show that the pr ice

increases were not due to r is ing costs of goods sold or that the gross prof i t

for the pr ior per iod was lower.

9. Pet i t ioner contended that specials were offered to induce sales I

however, no substantial evidence was submitted to document the occurrence of

any  spec ia ls .

10 .  Pet i t ioner  ac ted  in  good fa i th .

CONCIUSIONS OF tAW

A. That the Audit  Divis ion did not give proper considerat ion to the fact

Lhat pet i t ioner served 1 ounce l iquor port ions of certain brands, that L 1/4



-4-

ounce port ions of cordials were served, that orange juice was served only with

vodka dr inks and that the addit ional charge per dr ink was 5Q as noted in

tr ' inding of Fact / /7.  That based on these f indings the markup on l iquor purchases

i s  2 0 1 . 5  p e r c e n t .

B. That the Audit  Divis ion did not give proper considerat ion to the fact

that 5 percent.  of  pet i t ioner 's beer inventory is used for personal consumption

and buy-backs and therefore not sold; that these purchases are subject to tax

o f  $91.24  in  accordance w i th  sec t ion  1110 o f  the  Tax  Law.

C. That except as noted in Conclusions | tAtr  and "Btt  above, the audit

performed was proper and in accordance with sect ion 1138(a) of the Tax Law in

the absence of substant iat ing records.

D. That pet i t ioner acted in good fai th,  therefore, the penalt ies and

interest in excess of the minimum statutory rate are cancel led.

E. That the pet i t ion of Marano lounge, Inc. is granted to the extent

indicated in the Conclusions above. The Audit  Divis ion is hereby directed to

modify accordingly the Notice of Determination and Demand for Payment of Sales

and use Taxes Due issued July 15, 1977; and that,  except as so granted, the

pet i t ion  is  in  a l l  o ther  respec ts  den ied .

DATED: Albany, New York

Nov 1 4 1980
STATE TAx COMMISSION

ISSIONER


